The Complaint To MSHA

While the grievance was pending before the arbitrator,
Casebolt filed a discrimination complaint with MSHA.  This
complaint alleged substantially the same acts of discrimina-
tion as were alleged under the grievance except that the
MSHA complaint alleged the discriminatory treatment stemmed
from a protected activity instead of a personality conflict 16/
and general animus against him on the part of his supervisors.

MSHA's investigation confirmed that several of Casebolt's
co-workers witnessed acts of continuous harrassment by
Watts during the five-day test period.  One individual
claimed he saw Watts "throw rocks at Casebolt when he was
trying to set up a tripod."  Mike Sheffel told the investi-
gator that after he was bumped by Casebolt, but before
Casebolt was found disqualified, Jay Watts told him he did
not like Casebolt and "would make sure Casebolt did not
qualify for the surveying job."  Watts denies having ever
said this.  He also denied that Casebolt's requests for a
two-way radio had anything to do with his disqualification.
He said that Casebolt had worked with a surveying crew
for about two months several years earlier but had no
experience with new equipment introduced since then.  Watts
thought the C.B. radio which he claimed was furnished Casebolt
in 1979 provided an adequate means of communication.

For the purposes of the motion, I do not resolve the
conflicts in the statements of the witnesses or attempt to
determine the "true" motive^for Casebolt's disqualification.
I am assuming for the purposes of the motion that Casebolt
was disqualified at least in part for his claimed protected
activity.

16_/ t For example in the grievance proceeding the Union, on
behalf of Casebolt, offered evidence which showed that Watts
told Sheffel, the miner Casebolt was trying to bump, that
Sheffel need not worry because Watts did not like Casebolt
and would make sure Casebolt didn't qualify for the surveying
job.  At the arbitration hearing this was cited as showing a
premeditated intent to discriminate against Casebolt.  The
arbitrator found the Union's evidence established a "long-
standing personality confict" between Watts and Casebolt
which put Casebolt under pressure during his five-day field
test.  But, the arbitrator concluded, even if the field
test was unfair, the math tests were not and that Casebolt's
refusal to retake them was tantamount to an admission that
he lacked the knowledge and skills necessary to perform the
job.
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